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In the beginning there was...

OSS in the Swiss Government: Dark Past

….nothing.

 Swiss Law did not regulate 
the development, use and 
distribution of OSS.

 Legal uncertainty
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Q: «Can the public sector develop and distribute OSS?»

OSS in the Swiss Public Sector: Controversy

… hold my 
beer.

Yes, why 
not?
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 In 2011 a politician asked: «How can 
release of open source software by 
promoted by government?»

 Swiss Federal court wanted to publish 
its own solution «OpenJustitia» as open 
source software for regional courts

 But local IT company Weblaw was afraid 
of governmental competition

 Critical politician asked: «Why does the 
Federal court destroy business of a 
local IT company (with open source 
software)?»

Political Dispute

https://www.parlament.ch/de/ratsbetrieb/suche-curia-vista/geschaeft?AffairId=20113379
https://www.parlament.ch/de/ratsbetrieb/suche-curia-vista/geschaeft?AffairId=20124273
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Can the government develop and distribute OSS?

First legal opinion in 2014: 

 Free distribution of public software It is an 
economic act that leads to market distortions.

 Allowed only, if:

1. Legal basis 

2. Proportionate (i.e. «necessary»)

  Not in line with the principle of competitive 
neutrality: prohibited

https://www.news.admin.ch/NSBSubscriber/message/attachments/37015.pdf 5
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Second legal opinion 2017:

 Open licensing is not an economic act 
 auxiliary service

 Does not distort the market

 Does not need a legal basis 

Is in line with the principle of 
competitive neutrality: allowed

Can the Public Sector develop and distribute OSS?

https://www.kaio.fin.be.ch/content/dam/kaio/dokumente/de/startseite/themen/rechtliche-
grundlagen/gutachten/gutachten%20zu%20oss%20kanton%20bern.pdf
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 So what did the Swiss federal 
government do?

Create a legal basis anyway

 The «Federal Law on the Use of 
Electronic Means for the Fulfillment of 
Governmental Tasks» (EMBAG)

 Contains a mandatory requirement for 
OSS for public bodies!

Paradigm-Change: Legal Base for Mandatory OSS

https://www.fedlex.admin.ch/eli/fga/2023/787/de 7
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OSS mandatory as a general principle

Article 9 para.1:

 The public bodies subject to this law shall disclose the source code of software 
that they develop (or have developed by third parties).....

 … unless the right of third parties or security related reasons preclude this.

Mandatory Requirement for OSS in Article 9 EMBAG
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Interpretation of article 9 para.1:

 The public bodies subject to this law shall disclose the source code of software that they 
develop (or have developed by third parties).....

 … unless the right of third parties or security related reasons preclude this.

1. Own developments + developments contracted out to third parties (public 
procurement) ≠ procurement of already existing software.

2. Exceptions

 Intellectual Property (IP) rights

 Security related reasons ?!?!

Mandatory requirement for OSS in Article 9 EMBAG
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 Article 9 para 4 and 5: Additional Services 

The public bodies subject to this law can offer additional services for support, 
integration or IT-security, if those services serve the fulfiment of public tasks and 
can be provided with proportionate effort.

 The interest to foster the use of OSS trumps fears of a potential market 
distortion. 

 Additional commercial services are allowes, if  cost-covering remuneration

Mandatory OSS Requirement: Additional Services
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Example of a recent public procurement tender: (but not below the new law)

 “The copyright of the newly developed source code will be transferred to the city 
of Bern. The offering company will offer the solution under a suitable open 
source license on the GitHub account of the city of Bern for publication.”

 “The open source license for publication is a copyleft license (EUPL, AGPL, etc.)”

 “The offering company has experience
with the development and publication 
of open source software”

 “The offering company declares its 
readiness to take over the open 
source community management”

Good Practice of Procurement of Open Source Capabilities

Procurement ID 235484 by the city of Bern, 5th August 2022 https://intelliprocure.ch/projektsuche/235484/1278557 11
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3 Swiss Open Source Success Stories

https://openrailassociation.org 
https://caluma.io 
https://inosca.ch 

https://www.bit.admin.ch/bit/en/hom
e/themes/stories/covid-zertifikat.html 
https://www.brz.gv.at/presse/Gruener-

Pass-App.html 

COVID-19 Certificate
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Overview of Swiss Organizations releasing Open Source
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Report on Data Colonialism, Strategy on Digital Sovereignty

https://www.unibe.ch/redirects/datacolonialism
https://www.parlament.ch/de/ratsbetrieb/suche-curia-vista/geschaeft?AffairId=20224411 
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Do other countries have similar laws?

What is the potential and the challenge of the new Swiss law?

What should we focus next?

 Recommendations for public agencies (like «Guidelines for Sustainable Open 
Source Communities in the Public Sector» by the EC)

 Establish Open Source Programme Office (OSPO)

 Create a Center for Digital Sovereignty (as in Germany: ZenDiS)

 Platform for releasing OSS by the public sector (OpenCoDE, code.gouv.fr…)

 etc.

Discussion: Implement the new Open Source Law

15
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